
 

VIA FEDEX & ELECTRONIC MAIL May 26, 2020 

His Eminence  
Metropolitan Evangelos Kourounis 
Greek Orthodox Metropolis of New Jersey 
215 East Grove Street  
Westfield, New Jersey 07090 
metropolis@nj.goarch.org 

 
Re: The Constitutional Right to Worship in the 

Greek Orthodox Metropolis of New Jersey 
 
Your Eminence, 

Our firm has been retained by Theodore Vagias (“Mr. Vagias”)—a parishioner in good 
standing in your Metropolis, at the St. George Greek Orthodox Church of Clifton, New 
Jersey—to advise him on his Constitutional right to worship in his parish during this 
pandemic, despite the somewhat conflicting guidance provided by current national, state, local, 
and ecclesiastical determinations. 

Mr. Vagias is profoundly motivated and properly resourced to seek immediate legal 
remedies which will assure that he can worship in an open church.  In that regard, he wishes 
to indicate to you and the entire Metropolis, with all sincerity and respect, that he is prepared 
to join legal and financial forces with you, if you are also of the opinion that your churches 
have been closed improperly under recent orders. 

Our client, most recently, has sought to express to various leaders within the 
Metropolis, that he is capable and willing to support the Metropolis in seeking declaratory and 
injunctive relief regarding the Governor’s Executive Order 107 and the associated 
Administrative Order 2020-4, which taken either individually or collectively, violate the First 
and Fourteenth Amendments to the United States Constitution. 

Again, if the leadership of the Metropolis of New Jersey supports the notion that 
parishioners have a Constitutional right to return to their parishes for worship, Mr. Vagias 
would financially support the legal requirements of this undertaking.  Through his offer of 
support, he wants to assist parishioners who desire to worship as a congregation, but who are 
unable to afford to take a constitutional stand against the current state of affairs. 
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Indeed, our client’s commitment to this endeavor is manifest in his seeking out and 
retaining an appropriately credentialled law firm, such as ours, with attorneys who have served 
in government at the highest of levels, attorneys of faith, attorneys who have clerked in Federal 
Courts, various U.S. Courts of Appeals, at the highest levels, to include the Supreme Court, 
and attorneys who have argued at the Supreme Court and will zealously advocate for the ability 
of the members of the Greek Orthodox Church to worship without interference from any 
level of government. 

Contemplating possible legal action, and for your informational purposes, our firm has, 
below, (i) identified Mr. Vagias’s specific interests this matter; (ii) outlined foundational 
contextual considerations; (iii) identified a number of legal flaws that are readily apparent in 
New Jersey regarding worship in the current pandemic environment; and, (iv) set forth the 
framework of a legal argument designed to enable Greek Orthodox parishioners to return to 
worship, as a congregation. 

I. INTERESTS EXPRESSED BY MR. VAGIAS AND RESPONSES TO DATE  

Mr. Vagias and his family have a profound and abiding desire, based on their deep faith, 
to be physically present in their local parish for worship.  A few weeks ago, he called his church 
parish council president, and then the church priest, to convey this desire.  In each 
conversation, Mr. Vagias provided personal context for his desire. 

Mr. Vagias has told of his grandfather, who made tremendous sacrifices in order to do 
what he believed was right according to his faith.  As a soldier during World War II, as a father, 
as a husband, and finally as a priest, he behaved in a manner that honored God and placed his 
faith above all matters, including personal danger and harm.  These are values that have been 
passed down through generations which, properly, weigh heavily on Mr. Vagias.  Our client 
conveyed with great emotion that, later, as a priest, his grandfather had hidden members of 
the Jewish community in Greece from the Nazis and had arranged specific documents to help 
with their escape.  Finally, as a priest, this honorable man lost his own life, attempting to 
administer the last prayers and sacraments to a dying man. 

Separately, during additional conversations, Mr. Vagias shared the immense grief in 
losing his only son, Leonidas “Leo” Antonios Vagias, four years ago on June 20, 2016.  Mr. 
Vagias conveyed how distressing this loss has been for his entire family, and the solace that he 
and his family anticipate having in being able to physically hold the 4-year memorial service in 
their parish next month.  That memorial service is now in jeopardy of not happening. 

During each of these conversations, Mr. Vagias offered to locate and retain capable 
legal counsel, to accomplish his objective of re-opening his parish church.  Additionally, our 
client offered to pay for any deep-cleaning disinfecting services that may be required by the 
state or the Metropolis, prior to and following any activities in the Church.  He made clear 
that he was personally willing to minimize any financial burden on the Church associated with 
his desire to physically enter, to worship and, at a minimum, light a candle, leave a donation, 
and depart. 
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Mr. Vagias was told that, after a consultation with “the Metropolitan’s people,” 
someone would get back to him.  His priest called back and notified Mr. Vagias that the 
Metropolitan had declined his offer and that the Metropolis intended to follow the state 
guidance.  Nearly contemporaneously, Mr. Vagias learned of the Holy Eparchial Synod 
Communique dated, May 7, 2020, which communicated that: “each Hierarch will make 
determinations for parishes in accordance with local guidelines for social distancing, 
preparation of the churches and attendant facilities, and any and all best practices for the local 
clergy to observe.” 

II. CONTEXTUAL CONSIDERATIONS 

Forbidding parishioners to be physically present for worship in their place of worship 
is a serious deprivation of their exercise of the Greek Orthodox religion and a grave 
interference with Mr. Vagias’ constitutional ability to engage in the practice of his religion.  As 
a matter of both fact and principal, it is unsustainable for the State to declare as “essential” 
those functions that support the health and sustenance of the mind and body (retail, doctor’s 
appointments, law office visits, travel, etc.), while the State fails to declare as “essential” those 
functions that support the health and sustenance of the soul (congregating with like-minded 
brethren for purposes of religious observance).  As a pure matter of faith, relegating worship 
to remote isolated services is inconsistent with the notion of ecclesia that Mr. Vagias has 
embraced to his core. 

III. FLAWED LEGAL LANDSCAPE 

On March 21, 2020, in response to concerns regarding COVID-19, New Jersey 
Governor Philip D. Murphy implemented Executive Order No. 107 (“Order 107”), effective 
at 9:00 p.m., and remaining in effect until revoked or modified by the 
Governor.1  Functionally, Order 107 (i) orders the entire population of New Jersey to stay 
home, allowing excursions only for the nine reasons the State deems permissible; (ii) orders 
the closure of all “brick-and-mortar premises of non-essential retail businesses”; and, 
(iii) declares that all “[g]atherings of individuals,” including religious gatherings, “are cancelled, 
unless otherwise authorized by any part of this order.” 

On the same day, Administrative Order 2020-4 (“AO 2020-4”) was issued by the 
Superintendent of the New Jersey State Police, in his capacity as State Director of Emergency 
Management.2  Functionally, AO 2020-4 merely advises law enforcement officials—not the 
general public—as follows: “Pursuant to paragraph 5 of Executive Order No. 107 (2020), it is 
hereby clarified that gatherings of 10 persons or fewer are presumed to be in compliance with 
the terms and intentions of the Executive Order, unless clear evidence exists to the contrary.” 

 
1 New Jersey Executive Order No. 107, https://nj.gov/infobank/eo/056murphy/pdf/EO-107.pdf. 

2 New Jersey Administrative Order No. 107, https://www.nj.gov/governor/news/ao/docs/AO%202020-
4%20Gatherings.pdf. 
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In setting forth the relevant legal landscape into which these Orders were introduced, 
it is important to appreciate that the First Amendment protects the right of worshipers to 
peaceably assemble together with the members of their respective congregations.  Religious 
assemblies like those of the members of the Greek Orthodox Church are inextricably 
intertwined with speech and expressive association, meaning the right to associate with others 
of like mind for a protected purpose.  As set forth below, these flawed Orders at once 
(i) compromise fundamental First Amendment freedoms, and (ii) irrationally undermine the 
purported state interest by favoring numerous forms of business and recreational activities 
that pose a greater risk of viral transmission than the prohibited religious gatherings. 

Order 107, even as purportedly modified by AO 2020-4, is neither a neutral nor 
generally applicable restriction of constitutional rights on the grounds of a public health 
emergency, but rather a self-defeating hodgepodge of prohibitions and exceptions for 
regulating normal social, political, religious and economic activity, the likes of which has never 
been seen in the history of this State of New Jersey.  Therefore, it cannot withstand the 
requisite strict scrutiny and narrow tailoring of its scheme for selective suspension of the First 
and Fourteenth Amendments. 

On its face, Order 107 appears to prohibit all “gatherings of individuals,” including 
religious gatherings, anywhere in the State of New Jersey, whether they take place in a church, 
chapel, or synagogue, indoors or outdoors.  It also provides that violators of the Order, and 
those who aid or abet them, are subject to arrest and criminal prosecution for “disorderly 
conduct” under N.J.S.A. App. A: 9-49 and 50, the criminal penalty provisions of the 
DCA.  While forbidding all undefined “gatherings of individuals,” Order 107 permits large 
gatherings of people to patronize or work in what the State deems “essential retail businesses,” 
defined as follows: 

a. Grocery stores, farmer’s markets and farms that sell directly to customers, and 
other food stores, including retailers that offer a varied assortment of foods 
comparable to what exists at a grocery store; 

b. Pharmacies and alternative treatment centers that dispense medicinal marijuana; 

c. Medical supply stores; 

d. Retail functions of gas stations; 

e. Convenience stores; 

f. Ancillary stores within healthcare facilities; 

g. Hardware and home improvement stores; 

h. Retail functions of banks and other financial institutions; 

i. Retail functions of laundromats and dry-cleaning services; 

j. Stores that principally sell supplies for children under five years old; 

k. Pet stores; 
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l. Liquor stores; 

m. Car dealerships, but only to provide auto maintenance and repair services, and 
auto mechanics; 

n. Retail functions of printing and office supply shops; and 

o. Retail functions of mail and delivery stores.3 

The list itself is, of course, most interesting.  Why, one wonders, would liquor stores, 
pet stores, car dealerships, and printing and office supply stores receive more favorable 
treatment than churches, synagogues, and mosques?  Or, were we not supposed to notice the 
treatment of houses of worship since they are not specifically delineated anywhere in the 
orders? 

Conspicuously, Order 107 imposes no size limitation on gatherings related to “essential 
retail businesses,” save that imposed by later Executive Order 122 (“Order 122”)4: a limitation 
to 50 percent of the building’s capacity at any one time and special hours for high-risk 
individuals, but only “wherever possible.”5  Further, Order 122 provides a “social distancing” 
protocol for “essential retail businesses” of masks and gloves for employees, masks but not 
gloves for customers, sanitizing common surfaces, and six feet of separation (where physical 
barriers are not “feasible”) except “at the moment of payment and/or exchange of goods.”6 

Thus, Orders 107 and 122 combined allow for thousands—if not millions—of direct 
physical contacts each day between large numbers of people in retail settings, with customers 
touching innumerable common surfaces without gloves, including products on shelves, touch 
pads, keypads, styluses for use on touch screens, as well as currency and coins.  Order 107 
orders the immediate closure of all “non-essential retail businesses,” but says nothing about 
non-retail businesses, including professional services; thus leaving all non-retail businesses free 
to operate without mass gathering restrictions but only sanitization requirements imposed on 
building owners.7  Additionally, Order 107 imposes no size limitations on overall workforce 
size in either “essential retail” businesses or even the permitted non-retail businesses.8  The 
Order provides only that the favored businesses “must accommodate their workforce, 
wherever practicable, for telework or work-from-home arrangements” in the judgment of 
business owners.9 

 
3 See Order 107, ¶ 6. 

4 New Jersey Executive Order No. 122, https://nj.gov/infobank/eo/056murphy/pdf/EO-122.pdf. 

5 See Order 122, ¶ 1 a-b. 

6 See Order 122, ¶¶ 1 b-k. 

7 See Order 107, ¶¶ 6 and 10; Order 122 at 2. 

8 Order 122 does state: “Where an essential retail business is permitted to maintain in-person operations pursuant to 
Executive Order No. 107 and any subsequent Administrative Orders, such business must adopt policies that 
include, at minimum, the following requirements: … Limit occupancy at 50% of the stated maximum store capacity, 
if applicable, at one time.” 

9 See Order 107, ¶¶ 10-11. 
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Of note, Order 107 fails to mention, and thus leaves untouched, Order 104’s allowance 
of unlimited gatherings in “airports, bus and train stations” while Order 122 provides only for 
various sanitization procedures for “high-touch areas” in those places.10  Thus, Order 107 
allows for thousands—if not millions—of interpersonal contacts in transportation hubs as 
well as contact with such things as seating, kiosks, doorknobs, handrails, restrooms and so 
forth.  Order 107 recites no medical or epidemiological evidence that would support the claim 
that the risk of viral transmission from the forbidden “gatherings of individuals” or “non-
essential retail businesses” is any greater than it is with the permitted “essential retail 
businesses,” non-retail businesses, airports, bus and train stations. 

Consequently, how does the above analysis relate to the ability or inability of the Greek 
Orthodox Church to congregate for purposes of worship? 

In forbidding undefined “gatherings of individuals,” while allowing large numbers of 
people to access the premises of the permitted businesses and transportation hubs, Order 107 
on its face problematically categorizes all First Amendment-protected social, political and 
religious gatherings as “non-essential,” while favoring certain business activities as either 
“essential” or generally allowable (non-retail businesses including law firms, accounting firms, 
banks, etc.).  Order 107 thus denies persons who are together for a religious purpose the same 
freedom of movement and assembly as persons who are together for business 
purposes.  Order 107’s distinctions between permitted “essential retail” and non-retail 
business gatherings, versus the forbidden “non-essential” retail, social, political and religious 
gatherings, constitutes a hodgepodge of arbitrary categories that has no rational relationship 
to the stated goal of avoiding mass gatherings or maintaining “social distancing,” which is not 
shown by Order 107 to be any more difficult in the forbidden categories than it is in the 
permitted ones. 

On the contrary, “social distancing” is clearly easier to maintain in discrete religious 
gatherings held only at certain times in churches like the Greek Orthodox Church than it is 
amidst the vast and constant 24/7 hubbub of retail sales and office environments involving 
potentially millions of people in the State of New Jersey.  On the whole, as a measure 
purporting to be rationally related to the goal of limiting the spread of COVID-19, Order 107 
and 122, taken together, provide no objective medical criteria or coherent rationale for 
discriminating between gatherings related to essential retail businesses (permitted), non-
essential retail businesses (forbidden), non-retail businesses (permitted), and social, political, 
and religious gatherings (all forbidden).  Order 107’s scheme makes no sense and is in many 
respects at war with its own stated purposes. 

This flaw in the New Jersey scheme highlights the irrationality of the ban on 
“gatherings” associated with religion. 

 
10 See Order 122, ¶ 5. 
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Religious gatherings in places of worship, which can easily accommodate “social 
distancing,” are comparatively small and discrete and manifestly pose far less of a risk of viral 
transmission than the favored commercial gatherings, which involve: 

(a) innumerable close interpersonal exchanges of goods and services every day of 
the week; 

(b) crowds and massive foot traffic in the favored businesses as well as seated 
customers in airports, train and bus stations; 

(c) the touching of countless objects for sale and common surfaces, including 
keypads and touch screens, by potentially millions of people in the State of New 
Jersey; 

(d) the close proximity of innumerable seated employees in the confined spaces of 
innumerable offices, backrooms and warehouses of essential businesses; and 

(e) the totally unregulated physical presence of innumerable seated media 
employees in offices and studios, and gatherings of employees at the scenes of 
news coverage, in the course of mass media operations. 

Mr. Vagias would be both willing to observe the same limitations Order 107 and Order 122 
impose on permitted non-retail businesses such as law firms or media operations, or the 
restrictions on being present in public, which amount to “social distancing” “whenever 
practicable” (but not with immediate family members)11 and sanitization of common 
surfaces.12 

IV. SUMMARY OF LEGAL ARGUMENT 

On the pretext of limiting the impact of COVID-19, Order 107 unconstitutionally bans 
all social, political and religious gatherings of any number, under any circumstances, while 
allowing numerous commercial gatherings on the premises of businesses deemed “essential,” 
including supermarkets, pet stores, liquor stores, laundromats and dry cleaners, medical 
marijuana dispensaries, convenience stores; the front offices, back offices and warehouses of 
“essential” businesses, and the offices, studios and on-the-scene teams of the “essential” 
media. 

The Free Exercise Clause of the First Amendment to the U.S. Constitution protects 
Mr. Vagias’ religious activities.  New Jersey’s interpretation and application of Order 107, as 
purportedly amplified by AO 2020-4, substantially burdens both Mr. Vagias’ free exercise of 
religion by forbidding him from engaging in any congregational religious activities in the house 
of worship of the Greek Orthodox Church or elsewhere in the State of New Jersey, save under 
arbitrarily oppressive conditions that strictly limit the size of any congregation to ten or fewer 
people, but only under a mere presumptive “permission” that can be revoked whenever a law 
enforcement officer, in his unfettered discretion, decides that “there exists clear evidence to 
the contrary.” 

 
11 See Order 107, ¶ 5; Order 122, ¶ 5. 

12 See Order 107 ¶ 3. 
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The Equal Protection Clause of the Fourteenth Amendment to the United States 
Constitution guarantees equal protection of the laws, which requires that the State not treat 
the “suspect class” of religion differently from the class of similarly situated people or pass 
laws that burden First Amendment rights.  The challenged Regulation treats the class or 
subclass of people who exercise freedom of religion by gathering with others for that purpose, 
including Mr. Vagias, differently from the similarly situated class of people who gather with 
others for secular purposes.  Moreover, the class of those who gather for religious purposes 
in places of worship is plainly less subject to the risk of infection or transmission than those 
engaged in commercial transactions involving crowded offices, large crowds every day of the 
week, physical exchanges, and common surfaces touched by potentially millions of people, 
which makes the suspect classification of the challenged Regulation even more irrational and 
invidious. 

It is also certainly worth noting that the applicable Executive Orders and 
Administrative Orders that prevent Mr. Vagias from attending church is in direct 
contravention of the Constitution of the State of New Jersey.  Article I, Section 3 states that 
“[n]o person shall be deprived of the inestimable privilege of worshipping Almighty God in a 
manner agreeable to the dictates of his own conscience.”13  It is beyond cavil that a mere 
Executive Order cannot override the Constitution of both the state and federal governments, 
and yet that appears to be the ultimate effect of those orders here. 

Finally, there is the matter of recent statements by the President wherein he stated that 
churches are “essential” and called on them to reopen.14  While the source of authority the 
President would have to force churches to reopen is unclear, his sentiment is identical to that 
of Mr. Vagias.  Churches are indeed essential and far more so than liquor stores and pet 
stores.  A continuing wrong is being perpetrated here that is unprecedented in American 
history. 

New Jersey’s unconstitutional proscription against permitting Mr. Vagias and similarly 
situated parishioners of the Greek Orthodox Church within the Metropolis of New Jersey to 
worship cannot stand against an appropriate legal challenge. 

V. CONCLUSION 

To be sure, Mr. Vagias is neither alone nor unique in his desire to congregate for 
purposes of worship.  Where he may be a bit unique is in his willingness to act upon this 
desire.  Mr. Vagias is neither interested in breaking the law nor behaving contrary to the 
interests of safety as set forth in Executive Orders or Administrative Orders.  He is willing to 
“render to Caesar the things that are Caesar’s, and to God the things that are God’s.”  Rather, 
he is interested in receiving Constitutional treatment.  He wants the same for his Church.  And, 
he invites the leadership of his church to stand with him in returning to worship. 

 
13 NJ State Const., available at www.njleg.state.nj.us. 

14 Trump declares churches ‘essential,’ calls on them to reopen, Associated Press (May 22, 2020), 
https://apnews.com/8a34b6599602dbd751f2c1fcb93387fe. 
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Lastly and importantly, our client understands that this is a fast-moving issue, subject 
to rapid changes in either direction, but he wishes to assure anyone who will listen that, either 
alone or with others, but preferably with the support of his church, he intends to remain 
vigilant regarding the constitutional issues; and, that, should there be no immediate relief 
forthcoming from ordinary courses of events, or if some sort of a resurgence of pandemic 
returns the Metropolis to full closure, he is prepared to litigate this issue on his own with the 
blessings and approval of the sacred memories he seeks to honor. 

Any questions regarding the content of this correspondence may be directed to the 
undersigned. 

  Sincerely, 
 
 
 

Jack L. White, Esq.  
FH+H 

 
 
 

David S. Jonas, Esq. 
FH+H 

 

cc: Fr. Peter G. Balkas, Proistamenos  
 St. George Greek Orthodox Church 

818 Valley Road  
Clifton, NJ 07013 

 pastor@stgeorgeclifton.org 


